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The Endangered Species Act Update/Impact on Trade

// Background on ESA and the EPA ESA
Workplan

/' Vulnerable Species Pilot Program
/" Draft Herbicide Strategy

/- Concerns and Uncertainties




) How FIFRA and ESA Intersect

FIFRA ESA

(1972) (1973)
Protects the public and Ensures that no Federal
environment from unreasonable action impacts threatened &
harm using risk:benefit decisions endangered SpeCieS or their Every county in the contiguous US has at least
habitat one species listed by the Endangered Species Act
EPA EPA & FWS/NMFS

Complete pesticide registration requires
completion of both FIFRA and ESA
requirements
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FIFRA<ESA Timeline

Washington Toxics
Coalition v. EPA

26 salmonid spp.

(54 ai)

1972
FIFRA

1973
ESA

2002
CBD v EPA
CA Red-legged
(66 ai)

2007
NWCAP v. EPA
(37 ai)

Frog

2007
CBD v EPA
11 SF Bay Area species

2011
CBD v EPA
‘Mega’ -212 species
(381 ai)

2020
NRDC v EPA
Rural Coalition v EPA Dec 2022
(glyphosate) PIDs
Carbaryl
II2017 Methomyl
Ellis v EPA ici
. Rodenticides June 2023
(neonics) pri EPA Vulnerable
EPA ESA Workplan Species Pilot

2020
CBD v EPA
(triazines)

Pilot Programs

Mitigation Measures

Jan 2022
EPA includes ESA
in New Registrations
(Enlist Duo)

Nov 2022
EPA ESA Workplan
Update
Bulletins Live! July 2023
Ecological Mitigations EPA
Pollinators Draft Herbicide Strategy
Seed Treatments
Reporting Jan 2023
PIDs
DCNA
Etofenprox

Norflurazon
Thiophanate-methyl
MCB



A
|BAYER

E

R

/l

/
/
/

EPA ESA Workplan

Background

EPA seeks to proactively address ESA requirements using broad measures under FIFRA in lieu of

required ESA Consultation with FWS & NMFS for pesticides

Workplan to create a framework for ESA mitigations to be added during registration actions

July 17 2023 — proposed ‘Mega’ ESA Lawsuit Settlement — reflects EPA's workplan strategy*

Recent actions:

January 2022 EPA includes ESA in new product registrations
(EnlistOne/EnlistDu0)

April 2022 EPA ESA Workplan & new pesticide active ingredient policy
June 22, 2023 Vulnerable Species Pilot*

July 20, 2023 — ESA Herbicide Strategy*

December 2023 — Rodenticide BE’s and ESA Strategy

Summer 2024 - ESA Insecticide Strategy*

Q4 2024 — ESA Fungicide Strategy*

<EPA

Balancing Wildlife Protection and
Responsible Pesticide Use:
How EPA’s Pesticide Program Will Meet
its Endangered Species Act Obligations
2022




Current Timeline of EPA Action on ESA

EPA announcements:
* PULA mapping agreement FWS in
progress, U GA

« Draft Vulnerable Species * MOU with USDA on use NRCS
Pilot (VSP) and ESA conservation measures/practices to meet
EPA StoryMaps (June) label requirements - Draft Insecticide Strategy (July
gggomuirtlr?\eednt to - Draft Herbicide Strategy Activities or earlier)
complying (July) + Offsets workshop _ « EPA post first online "mitigation
with ESA: + EPA “Megasuit” * Interagency Working Group Meeting menu” (July, TBC)
held ' settlement finalized incl. * EPA Regulator Community Meeting + Final Herbicide Strategy (Aug)
stakeholder requirement to implement * Hawaii Workshop & Strategy « EPA to determine how VSP could
calls strategies (Sept) * NOT EPA activity: Appropriations language be expanded (Sept)
*Mar ’25 Final
Insecticide
- Q4 Strategy
2024 *Fungicide
strategy
| | | (TBD)

EPA released ESA » Update on VSP, indicating Activities: Final

Workplan and Update: how they may adjust (Nov) « EPA to release draft PULA SOP Rodenticide

early mitigation goals, » Draft Rodenticide and hold workshop (April, TBC) strategy

FIFRA Interim Ecological Biological Evaluation and « Mitigation options workshop

Mitigations (incl. Strategy published (Dec) (following on from NRCS

conservation pick-lists * EPA noted working towards announcement)

and drift strategies). EPA MOU (sec) agreements « Possible PIDs released; could

pilot assessments on how with FWS on acceptance of give insight to Insecticide Strategy

it all might work strategies for consultation

6 /Il Bayer North America Crop Science /// 2024
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Examples of ESA Mitigations & ‘Pick List’

Enlist Duo™ (Corteva) Example

Protection of Sensitive Areas

Applicator must maintain a 30 foot downwind in field buffar (in the

direction in which the wind is blowing) from any area except:

1. Roads, paved or gravel surfaces.

2. Planted agricultural fislds, (Except thosa crops listad in the
“Susceptible Plants" section).

3. Agricultural fields that that have been prepared for planting.

4. Areas coverad by the footprint of a bullding, shade housa, silo, feed
crib, or other man-made structure with walls and/or a roof.

To maintain the required downwind buffer zomne:

# Measure wind direction prior to the start of any swath that is within
30 feat of a sensitive area.

+* Mo application swath can be initiated in, or into an area that s
within 30 feat of a sensitive area if the wind direction |s towards the
sansitive araa.

State and Local Requirements

Applicators must follow all state and local pesticide drift requirements

regarding application of 2. 4-D herbicides. Where states have mora

stringent regulations, they must be obsared.

Management of Runoff

A variaty of factors including soil type, slope, and weather conditions
(e.g., rainfall) can influence velume and intensity of water running off

the treated field. The applicator must evaluate all factors and make
appropriate adjustments when applying this product. Land managamant,

field condition and application practices that reduce, to the maximum
axtent practicable, runoff from treated flalds, must be implemented by
land managers/users of this product.

To reduce the potential for runoff and avold off fleld impact from treated
fields to maximum extent practicable, applicator must plan/schadule
applications to maximize time between an application of this product and
anticipated rainfall (or plannad irmigation). Application must take place

no less than 48 hours prior to irigation or predicted rainfall (by NOBAS
Mational Weather Service, or other similar forecasting servica).

For land with Hydrologic Soll Groups® A & B: The land manager/
applicator must effectively implament measures in the following tables to
equal a minimum of 4 credits.

For land with Hydralogic Soll Groups® C & D: The land managear/
applicator must effectively implament the measures in the following tablas
to equal a minimum of 6 credits.

Mitigation Measures Credits
Reduce number of applications - Reduced number of applications of Enlist products per year. Applications 3 applications 0
may ba made at any time durng crop development but must maintain a minirum 12-day retreatment interval. |5 applications a
1 application 4
Residue Tillage Managament: no till, strip-till, ridge-till and mulch-till 4
Vegetative Filter Strips 30 ft off-fisld vagatative buffer on down slopa HSG Aor B 2
HSG CarD 0
100 ft off-field vegetative buffer on down slopa HSG Aor B 4
HSG CorD 1
Field border: border with densa vegatative stands with a minimum width of 30 ft. 2
Cover Grop 2
Vegetative Barrier: Permanent strips of dense vegetation along tha contours of the field with a minimum width of 3 ft. 2
Contour Buffer Strips or Terrace 2
Grassed Waterway 2
Water and Sediment Basin 1
Contour Farming or Contour Strip Cropping 1

*Hydrologic Soil Group (HSG) definitions: A = Sand, loamy sand, or sandy loam; B = Sandy clay loam; C = Silt loam or loam; D = Clay loam, silty clay

lsam, sandy clay, silty clay or clay.




B u | |et| nsS Live | TWO https://www.epa.gov/endangered-species/bulletins-live-two-view-bulletins

o 1 United States
. Environmental Protection Search EPA.gov “
\’ Agency

Environmental Topics v Laws & Regulations v Report a Violation v About EPA v
Endangered Species CONTACT US
Bulletins Live! Two - - View the Bulletins
For assistance in using Bulletins Live! Two, view the tutorial. Also see background, notes and a quick start guide for BLT.
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March 2023 Mational Forest
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ESA Vulnerable Species Pilot

On hold until Fall 2024
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Commen Name Invertebrates Common Name
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Terrestrial
Invertebrates
Common Name
American burying beetle
Poweshlek skipperiing
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Species Group 1:
Delineated location, geographically explicit
Mitigations focused on species habitats
(6 Species)

Avoidance PULA

Minimization PULA
2600 ft around
NO pesticide Avoidance PULA

applications in area* .
Spray Drift

Run off & Erosion
Species Specific
Mitigations

750K Acres of Ag Use Sites 750K Acres of Ag Use Sites

Species Group 2:
Known habitat, not delineated
Mitigations focused on species range
(21 Species)

Avoidance & Minimization PULA

NO pesticide
applications in
EPA described
habitat areas* * Run off & Erosion
» Species Specific

Mitigations for all
other areas
» Spray Drift

15M Acres of Ag Use Sites



VSPP: Avoidance and Minimization PULAS
“¢» (Pesticide Use Limitation Areas)

Affected locations to be Communicated via Bulletins Live! Two

Species Group 1: Species Group 2:
Delineated location, geographically explicit Known habitat, not delineated

Mitigations focused on species habitats Mitigations focused on species range
(6 Species) (21 Species)

Avoidance PULA Minimization PULA Avoidance & Minimization PULA

2600 ft around
NO pesticide Avoidance PULA NO pesticide Mitigations for alll
applications in area* : applications in other areas
Spray Dritt EPA described « Spray Drift
Run off & Erosion habitat areas* « Run off & Erosion
Species Specific « Species Specific
Mitigations

750K Acres of Use Sites 750K Acres of Use Sites 15M Acres of Use Sites

* Unless the applicator coordinates with local FWS Ecological Field Offices to determine appropriate measures



Overall Impact of PULAs — acres included

1,000 Kilometers
J

PULA 1-4 combined

acres overlapping

UDL Acres in PULA | % US Total
UDL_1822_10_Corn 88,484,977 43.60%
UDL_1822_100_0OtherCrops 23,651,281 31.57%
UDL_1822_110_AlfalfaGrasses 152,589,205 | 30.02%
UDL_1822_20_Cotton 8,527,210 31.51%
UDL_1822_30_Rice 3,160,577 51.10%
UDL_1822_40_Soybeans 84,149,362 43.19%
UDL_1822_50_Wheat 20,766,784 18.29%
UDL_1822_60_VegGroundFruit 6,678,385 30.04%
UDL_1822_70_OtherOrchards 4,765,867 68.39%
UDL_1822_71_Grapes 880,001 60.52%
UDL_1822_72_Citrus 1,434,262 88.16%

1 | UDL_1822_80_0therGrains 10,219,583 18.56%
UDL_1822_90_0OtherRowCrops 5,488,159 34.92%

|

Mitigations would have to considered but are product and technology specific,
and dependent on distance to habitats

11




Draft Herbicide Strategy Framework

Enhanced General Label Mitigations (all uses) + ESA Specific Mitigations (PULAS)

Herbicide
Strategy

Mitigations

General Label (Listed
Generalist)

3

|

PULA (Listed Plants
and Obligates) in BLT

4

Runoff/Erosion Runoff/Erosion

12



Table 8-1. General label spray drift mitigations identified for metolachlor. Mitigations Related [ D1: P 63 }
to Sinsle Maximum Application Rate, Application Method and Droplet Size.! -
Single Identified Downwind Spray Drift Buffer Distances (ft)
M axlfnum Aerial Application Ground Application
Very Fine- | Very Fine- Fine- Fine- S ‘-ﬁ: H o H
application | . Y Y ! ! pray Drift Mitigations
Rate Fine- Medium- Coarse-Very Fine, Fine, Medium/ Medium/
(Ib ai/A)? Medium Coarse Coarse High Low Coarse, Coarse,
Boom Boom High Boom | Low Boom
a 3 3 3
2.67 25 20° 5 20° S 20° . Nonei Nonej Nunea Table 8-2. PULAs 1-4 spray drift mitigations identified for metolachlor. Mitigations Related to
—_ a
13-2.0 10 None None None None None None Single Maximum Application Rate, Application Method, and Droplet Size.!
1.0-1.2 Mone? Mone? None? None? None? None? None® \dentifled Downwind Spray Drift Buffer Distances (ft)
Mitigation *The applicator would achieve sufficient | ® The applicator would achieve sufficient mitigation MM".'E“ m Aerial Application Ground Application
Measures mitigation with a windbreak (release with a windbreak or hedgerow (release height below Application Very Fine- | Very Fine- Fine- y mef
. ) ; Fine- Medium- Coarse-Very Fine, Fine, Medium Mediul
the height below the top of the windbreak) | the top of the windbreak/hedgerow) or hooded ilhn:':fi o | medium | coarse Coarse High Low S [
Pesticide alone without a buffer. sprayers alone without a buffer. " Bonm Booe High Boom | Low Boom
Applicator /\ mﬁ+k 3n:|=:+k 200 fr + — th h i
can Elect to _ .67 wmd?rea win Erea windbrask? 175 % 75 50 5
Reduce La bel T
Buffer P 19-20 | windbreak | 250%%* 17504 125 %eH soth 25 20!
Distances® v :
1 ' ) y p — . — - 1.0-1.2 300 28-C 175 *hd 12554 75 Eh 5pEh 20 10'
Very fine t? fine :Irf:}Flets arel not included for aerial applications because this droplet size is not typically used *Buffers 5175 ft could be reduced by 25 | *Buffers 2100 7t could be reduced by 25 ft I relative
when applying herbicides aerially. Mitigation | fi if crop height at application is >1 fi. humidity at application is »60%
2 Single maximum label rates reflect the range of uses for metolachlor, Measures "windbreak [release height below top | "Fine-Medium/Coarse-Low Boom buffers 275 ft could
3 gpA did not identify a spray drift buffer as a mfﬁgaﬁﬂ“ measure because the magnitude of difference is <10 at 10 the of windbreak) reduces buffer distance be reduced by 25 ft with coarse or coarser droplets
ft off the treated field Pesticide by half. ¥ Windhreak,."Hedgeruw (release height below top of
s o & X eate e N i m ] Applicator * Buffers 2250 ft could be reduced by 25 | windbreak) reduces buffer distance by half
See Section 6.1 for discussion of these mitigation measures. can Electto | fuif relative humidity at application is Hooded Sprayers reduce buffer distance by half
Reduce >T0% 'The applicator would achieve sufficient mitigation
Buffer 4 guffers 75-175 ft could be reduced by with a windbreak or hedgerow (release height below
5 wgs . Distances* 25 ft If windspeed at application Is 3-7 the top of the windbreak/hedgerow) or hooded
DEﬂnlt'Dn Df a W|ndbreak Eﬂd hDOdEd Spl'ayer Dn Dl- p- 36 miles per haur sprayers alone without a buffer.

Very fine to fine droplets are not included for aerial applications because this droplet size is not typically used
when applying herbicides aerially.

* single maximum label rates reflect the range of uses for metolachlor,
! sdditional mitigation measures (e.g., windbreak, hedgerow) would apply for aerial applications at this rate using
. . | / this droplet size because the magnitude of difference exceeds 10 at the maximum buffer distance. Use of these
B UI Iet I n S LI Ve H TWO additional mitigation measures do not result in reduced buffer distances.
* see Section 6.1 for discussion of these mitigation measures,

Commenting on the EPA’s Herbicide Strategy Framework, September 26, 2023
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Run-off/Erosion Mitigation Options

General vs PULA mitigations

Table 8-6. General Label: Runoff/erosion Points for Terrestrial Areas

uDL 2,4-D | Dicamba | Diuron | MCPA | Metolachlor | Metribuzin | Oxyfluorfen | Paraquat | Pendimethalin | Propanil | Thiobencarb | Trifluralin
Alfalfa M MA 9 3 A ] MA i 3 P& MA 5
Citrus 3 MA | MA A MA 5 0 3 MA MA 5
Corn B B B NA 6 B 7 0 E] NA NA 5
Cotton NA B B NA 6 NA 5 0 3 NA NA 5
Grapes 3 MA 9 P& A MA 7 i 5 P& MA 5
Other Crops MA MA MA 3 MA b MA 0 3 MA MA MA
Other Grains B 3 & 3 1 & MA 0 3 MA MA 5
Other Orchards B MA g MA MA MA 5 0 3 MA MA 5
Other Row Crops B MA MA P& A MA MA i 3 P& MA 5
Rice MA MA MA MA A MA MA 0 MA 0 0 MA
Soybeans B B NA NA 6 B 5 0 NA NA NA 5
WiGF B B B E] 6 B 5 0 E] NA NA 5
Wheat B B B E] MNA B MA 0 NA NA NA 5

UDL = use data layer
VGF = vegetables and ground fruit

NA = not applicable because herbicide is not registered for uses within this UDL.
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Run-off/Erosion Mitigation Options

General vs PULA mitigations

Table 8-8. PULA 1: Runoff/erosion Points for Terrestrial Areas and Dicots

| uDL 2,4-D Dicamba | Diuron | MCPA Metolachlor | Metribuzin | Oxyfluorfen | Paraguat | Pendimethalin | Propanil | Thiobencarb | Trifluralin

Alfalfa MA MA 9 3 MA B MA General 5 A MA General
Citrus G MA 9+ MA MA MA 7 General 5 MA A General
Corn 6 L L MA : i 7 General 5 MA MA General
Cotton MA 9 9 MA ] MA 7 General 5 MA MA Gzeneral
Grapes 6 MNA 9+ MA MA A 7 General 7 MNA MA General
Other Crops MA MA MA 3 MA B MA General 5 A MA MA

Other Grains G 6 L 6 B B HA General 5 MA A General
g::ﬁ;r i 6 NA g NA NA NA 7 General 5 MA NA General
S::S; Row 6 NA NA NA NA NA NA General 5 MA NA General
Rice MA MA MA MA MA MA MA General MA General General MA

Soybeans 6 9 A MA | B 7 General MNA MNA& MA General
WiGF 6 L L 3 : B 5 General 5 MA MA General
Wheat 6 [ L & MA B MA General MA Ma MA General

PULA = Pesticide Use Limitation Area

UDL = use data layer

VGF = vegetables and ground fruit

NA = not applicable because herbicide is not registered for uses within this UDL.
General = no PULA needed, mitigations only needed on general label




Runoff/erosion Mitigation Menu Options

Field Management

/l
/l
/l
/l
/l
/l
/l
/l

Contour farming (2 points)

Cover crop (1 point)

Grassed waterway (1 point)

In-field vegetative filter strip (3 points)
Irrigation water management (1 point)
Mulching w/natural materials (3 points)
Residue tillage management (2 points)
Terrace farming (2 points)

Field Characteristics (1 point each)
/- Application to sand, loamy sand, or sandy loam soil

/l
/l

without a restrictive layer

Flat or nearly flat field (<2% slope)
Fields in western farmland

Application Parameters

/" Rate reduction (points based on % reduction in
application rate)

/- Soll incorporation (2 points)

Adjacent to the Field or In-between field and Habitat
/- 30-ft vegetative filter strip (2 points)

/- Riparian area (3 points)

/" Vegetated ditch (1 point)

Other Mitigations
/" Water retention system (2 points)

/- Both on-field and adjacent to the field mitigation utilized
(1 point)

Conservation Plan ‘Alternative’

/- Consultation w/ FWS or other conservation experts (9
points)
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Vulnerable Species Program Update (November 22, 2023)

Final to be published September 2024

1. EPA is working with the US Fish and Wildlife Service (FWS), USDA (United States Department of Agriculture)
the University of Georgia on refining Pesticide Use Limitation Areas for identified vulnerable species

2. EPA is considering reducing the scope of the VSP for non-ag areas to only include mosquito adulticides, rangeland,
forestry, and invasive species.

3. EPA will consider additional exemptions for local conservation measures and other conservation programs, use of
spot treatments and consider differences between ag vs non-ag uses.

4. EPA understands the need for a consistent approach for mitigations and considering a focus on minimization
mitigations instead of avoidance mitigations.

5. EPA identified the 27 species in the VSP based on both EPA and FWS criteria but is considering revisiting th
species identified in light of other strategy developments (e.g. herbicide, insecticide, fungicide, rodenticide

6. EPA defended its approach in using the VSP to provide broad mitigations for vulnerable species, but is’exploring
the use of FIFRA risk assessment approaches to decide when VSP mitigations would apply, and reaffirmed formal
Consultation would supersede interim mitigations

/Il Bayer North America Crop Science /// 2023
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Herbicide Strategy Update (April 16, 2024)

Final to be published August 2024

1. EPA intends to simplify the strategy, make it easier to understand, and show in education
materials how herbicides have none, low, medium, or high mitigation measures to protect liste
species.

2. EPA wants to increase flexibility for growers to implement mitigations, especially for specialty
crops: expand the menu of mitigation measures (including nine new measures), work with the
U.S. Department of Agriculture (USDA) to identify more measures to reduce runoff and erosion
and host an EPA/USDA mitigation workshop (May 9) to identify measures to add.

3. EPA is considering reducing the amount of mitigation that may be needed when growers h
already adopted practices to reduce pesticide runoff or where runoff is minimal and conside

Areas (PULAS).

/Il Bayer North America Crop Science /// 2023
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Vulnerable Species Pilot/Draft Herbicide Strategy

Areas of concern to clarify or improve

/ Magnitude of the mitigations >>> magnitude of the risk
/ Economic impact on affected areas in PULAS

/ Flexibility/appropriateness of mitigations for crop systems; credit for current
practices and state/local conservation programs

/Uncertainty on registration actions that require ESA FIFRA mitigations, eg
conditional, emergency actions outside of new registrations or registration
reviews

/ Implementation: States, university extension, local FWS and 3" parties are
resourced to support growers and applicators for compliance with new label
and Bulletins Live! ESA requirements

/ Overall impact of process on other PRIA actions



) Solutions Supported by CropLife America

Initiatives to Help Meet Common Goals

U.S. EPA transparency, stakeholder engagement and feedback are
appreciated and encouraged; coordination with the Federal ESA
Interagency Working Group (USDA, Services, NOAA, CEQ) is desired

1) Refine ESA risk assessments to represent realistic exposure using reliable and
available data

2) Improve practical mitigation options and provide credit to growers and land
managers for existing conservation practices

3) Make the pesticide registration and consultation process more efficient

20 /Il Bayer North America Crop Science /// 2023
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Key Takeaways:. EPA ESA Workplan

/I Effects are indirect — the Workplan provides a framework to be integrated into
registration decisions

/ Complexity of implementation and compliance
/ Economic impact on growers

/" Potential loss of registrations or delays in PRIA timelines (registrations and
reviews)

/" Engagement and constructive feedback with EPA is essential — improvements
are being made and the desire for legally defensible pesticide labels and
protection of species are common goals

/ Draft Insecticide Strategy (July 2024)
/" Draft Fungicide Strategy (TBD 2025)

/Il Bayer North America Crop Science /Il 2023
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USMCA/CUSMA/T-MEC =

Canada — United States — Mexico Agreement (CUSMA); Mexico - Tratado entre México, Estados Unidos y
Canada (T-MEC)

US — Mexico — Canada (USMCA) trade agreement between the three countries, 2020

Support mutually beneficial trade leading to freer markets, fairer trade, and robust economic growth in
North America

Chapter 9 on Sanitary and Phytosanitary measures

- Growers in all 3 countries should have access to the same technology, at the same time, and be able
to freely trade treated commodities/produce — timely and harmonized MRLs

- North America Trilateral Technical Working Group on Pesticides

/- Joint Reviews/workshares, increasing efficiencies, PMC and IR4 program support, drones, residue
trials guidance, MRL pilots, Codex

/. Stakeholder inclusion

/" Immensely helpful, global regulatory leaders

CA MRL WS 2024
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